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Cannabis Law and Other Legal Developments 

 
By Nancy N. Delogu, Esq. Littler Mendelson 
 

Three years after New Jersey legalized cannabis for adult recreational use, significant 
questions remain regarding the law, verbosely titled the “Cannabis Regulatory, 
Enforcement Assistance, and Marketplace Modernization Act” (CREAMMA), and its 
impact on employers and their drug-free workplace programs. For example, in May 2023, 
a federal district court interpreting New Jersey law ruled that CREAMMA, the statute that 
legalized marijuana for adult recreational use, may prohibit employers from taking 
adverse action against individuals simply because they test positive for marijuana, but 
that the statute did not permit employees and applicants to sue their employers for 
violations of that law.i That case was immediately appealed to the U.S. Court of Appeals 
for the Third Circuit, where it is still pending. Just a month earlier, another case in federal 
court allowed the plaintiff, who claimed that he was wrongfully discharged after testing 
positive for marijuana on a post-accident test, to move forward with his claims.ii  
Meanwhile, despite Civil Service Commission determinations that New Jersey law 
enforcement officers may engage in the off-work use of marijuana (despite a federal ban 
on marijuana use and firearm possession), a challenge to that decision is pending in 
federal district court.iii With these myriad and conflicting outcomes, and more underway, 
how should an employer proceed to monitor or enforce its drug-free workplace policy with 
respect to cannabis users? 



 
Despite the broad legalization of marijuana and marijuana products pursuant to 
CREAMMA, it remains clear that an employer can take adverse action against anyone 
who comes to work under the influence of marijuana, despite the fact that the regulatory 
body charged with implementing CREAMMA never adopted regulations creating a 
“Workplace Impairment Recognition Expert” who would assist in recognizing impaired 
workers.iv Prohibitions on the use and possession of marijuana and marijuana products 
at work or on company premises are also lawful.v  For now, however, understanding when 
an employer can act on the basis of someone’s evident recent use of cannabis and 
potential impairment remains complicated, and difficult to implement on an everyday 
basis. Medical marijuana users remain entitled to consideration as individuals with 
disabilities pursuant to the New Jersey Law Against Discrimination, too.vi 

 

Alternative Testing Options 
 
The search for tests that can measure current impairment (without inadvertently 
discriminating against workers who have medical conditions that may also impact 
response time) continues without an easy answer in sight. That said, tests that measure 
the presence of active THC in an individual’s test specimen are increasingly of interest to 
employers hoping to confirm their observations regarding performance, appearance or 
behavior that suggests impairment. Oral fluid tests can measure only very recent 
cannabis use – that which has occurred within the day.  Breath tests for cannabis are also 
available in limited areas, although reportedly very expensive. 

 
Oral fluid tests were approved for use by the federal government for its employees in 
2019, and those rules extended to DOT-regulated workers last year (although DOT-
regulated employers are still waiting for the Substance Abuse and Mental Health Services 
Administration to approve laboratories for this purpose).vii California, which moved to 
protect the off-work use of marijuana starting January 2024, permits employers to take 
employment action based on drug tests that show active THC in an individual’s system, 
resulting in a surge of interest in oral fluid tests there as well.viii Regardless of whether the 
courts conclude that New Jersey employers are bound to ignore off-work marijuana use, 
employers interested in testing only for use that occurred recently enough that impairment 
is a concern may find this widely accepted form of testing more attractive. 

 

Opioids and Harm Reduction 
 
Opioid use continues to be a concern, and fentanyl continues to result in unprecedented 
numbers of overdoses. Since 2018, when the U.S. Surgeon General advocated for 
employers and others to have naloxone on hand in case of overdose, the drug has 
become available over-the-counter and often at vastly reduced prices.ix As most employer 
drug tests are not geared to detect fentanyl use, an employer’s drug-free workplace 
program may not be prepared for fentanyl use, although  more than 100,000 overdoses 
deaths each year for the last several  years in the United States are attributed to the drug.  
As New Jersey has a “good Samaritan” law that protects those who offer overdose 



assistance from liability, interested employers may wish to incorporate naloxone into their 
First Aid scheme.x 
 
For any changes to your policy or drug-free workplace policy approach, we do advise that 
you consult your labor and employment counsel for guidance. 

About the Author:  Nancy Delogu is an attorney and expert on substance abuse in the workplace. 
Working with employment-law leader Littler Mendelson, P.C., Ms. Delogu specializes in advising 
employers on developing, implementing, and administering substance abuse prevention 
programs that comply with the myriad federal and state laws that affect such programs, including 
Department of Transportation (DOT) mandated programs. She also maintains an active litigation 
practice defending employers on a range of employment matters.  Ms. Delogu is admitted to the 
bar in Massachusetts, the District of Columbia, and Virginia.   

Notice: This article reflects the opinion of the authors and does not necessarily reflect the opinion 
of the Partnership for a Drug-Free New Jersey (PDFNJ). This information should not be 
considered legal advice from the author or PDFNJ. Please consult your own attorney before 
making any legal decisions. 

The Partnership for a Drug-Free New Jersey (PDFNJ) is a private 501 (c) (3) not-for profit 
organization that promotes the prevention of substance abuse throughout the state through media 
campaigns, school-based programs and community and workplace initiatives. PDFNJ programs 
are made possible by support from the Governor’s Council on Alcoholism and Drug Abuse, the 
New Jersey Department of Human Services, and funding from corporations and foundations. All 
programs and services provided by PDFNJ are free of charge. For more information 
visit www.drugfreenj.org or call 973 467-2100. 

For Treatment Information, Call 1-844-Reach NJ or visit www.reachnj.gov       
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