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Agenda

ÅDiscussion of New Jersey marijuana law as it 
impacts employers and employees

ςWhat can an employer expect and 
require?

ςUse and possession at work

ςImpairment and performance issues

ςCan we test for marijuana? Should we?

ςUpdating your drug-free workplace 
policy & procedures



© Littler Mendelson, P.C  |  2023 Proprietary and Confidential 5

Marijuana and 
the New Jersey 

Workplace
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ά/ŀƴƴŀōƛǎέ ǾǎΦ άaŀǊƛƧǳŀƴŀέ

6

Å bŜǿ WŜǊǎŜȅΩǎ ƭŀǿ ǳǎŜǎ ǘƘŜ ǘŜǊƳ άŎŀƴƴŀōƛǎΦέ 

Å From an employment and testing perspective however, only some forms of cannabis 
contain tetrahydrocannabinol ςDelta-9 and Delta-8 THC

Å Hemp and other cannabis products are lawful as a matter of federal law if they contain 
less than .3% Delta-9 THC

Å ¢I/ Ƙŀǎ ŀ ǇǎȅŎƘƻŀŎǘƛǾŜ ŜŦŦŜŎǘ ŀƴŘ Ŏŀƴ ŎŀǳǎŜ ŀ άƘƛƎƘέ ςand impairment

Å To distinguish between cannabis products, we talk about marijuana use because THC-
containing products are the focus of the workplace concerns regarding impairment
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bŜǿ WŜǊǎŜȅΩǎ /ŀƴƴŀōƛǎ wŜƎǳƭŀǘƻǊȅΣ 9ƴŦƻǊŎŜƳŜƴǘ !ǎǎƛǎǘŀƴŎŜΣ ŀƴŘ 
Marketplace Modernization Act (NJCREAMMA)

7

ÅEnacted on February 22, 2021, legalizing marijuana use and 
authorizing lawmakers to create a regulated marijuana industry

ÅThe law places certain limits on employers and their ability to 
prohibit marijuana use by employees

ÅEmployment protections were effective August 19, 2021, the date 
the NJ Cannabis Regulatory Commission issued its first regulations
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What Do Employees Say About Marijuana Use?

48%of workers 
surveyed said they 

use cannabis products 

1 in 3 employees

say they have 
witnessed marijuana 

use at work

National Safety Council, July 2021
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bŜǿ WŜǊǎŜȅΩǎ /ŀƴƴŀōƛǎ wŜƎǳƭŀǘƻǊȅΣ 9ƴŦƻǊŎŜƳŜƴǘ !ǎǎƛǎǘŀƴŎŜΣ ŀƴŘ 
Marketplace Modernization Act (NJCREAMMA)

9

So, what does the law say about marijuana in the 
workplace?

²ŜƭƭΣ ŀǎ  ƎŜƴŜǊŀƭ ǊǳƭŜΧ
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bŜǿ WŜǊǎŜȅΩǎ /ŀƴƴŀōƛǎ wŜƎǳƭŀǘƻǊȅΣ 9ƴŦƻǊŎŜƳŜƴǘ !ǎǎƛǎǘŀƴŎŜΣ ŀƴŘ 
Marketplace Modernization Act (NJCREAMMA)

10

Employers are not be permitted to refuse to hire any 
person, or discharge or take any adverse action against 

an employee (with respect to compensation or any 
other terms and conditions of employment) because 

they do, or do not, use cannabis products 
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bŜǿ WŜǊǎŜȅΩǎ /ŀƴƴŀōƛǎ wŜƎǳƭŀǘƻǊȅΣ 9ƴŦƻǊŎŜƳŜƴǘ !ǎǎƛǎǘŀƴŎŜΣ ŀƴŘ 
Marketplace Modernization Act (NJCREAMMA)

11

Employers cannot take any adverse employment action 
against an employee simply because they have tested 

positive for cannabinoid metabolites
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{ƻΧ /ŀƴ ²Ŝ /ƻƴǘƛƴǳŜ ǘƻ ¢Ŝǎǘ ŦƻǊ aŀǊƛƧǳŀƴŀΚ

12

Yes!

.ǳǘ ǘƘŀǘ ŘƻŜǎƴΩǘ ƳŜŀƴ ȅƻǳ Ŏŀƴ ŀŎǘ ƻƴ ǘƘŜ ǊŜǎǳƭǘǎΦ
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ά/ŀƴƴŀōƛǎέ ǾǎΦ άaŀǊƛƧǳŀƴŀέ

Employer drug tests look for the 
presence of Delta-9 THC, not 
CBD or Delta-8 CBD

ÅTypically, employer drug tests 
look for marijuana 
άƳŜǘŀōƻƭƛǘŜǎέ ƻǊ ǘƘŜ ƳƻƭŜŎǳƭŜǎ 
that are created when the 
human body metabolizes 
marijuana 
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A metabolite is any substance produced during 
metabolism (digestion or other bodily chemical 
processes). The term metabolite may also refer to the 
product that remains after a drug is broken down 
(metabolized) by the body.

ςMedline Plus Medical Encyclopedia

14
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{ƻΧ /ŀƴ ²Ŝ /ƻƴǘƛƴǳŜ ǘƻ ¢Ŝǎǘ ŦƻǊ aŀǊƛƧǳŀƴŀΚ

ÅYour drug tests are most likely testing for cannabis metabolites
ς¢ƘŜ ƭŀǿǎ ŘƻƴΩǘ ŀƭƭƻǿ ȅƻǳ ǘƻ ǊŜƭȅ ƻƴ ǘƘƻǎŜ ǘƻ ƳŀƪŜ ŘŜŎƛǎƛƻƴǎ ŀōƻǳǘ 
ǎƻƳŜƻƴŜΩǎ ŀǘ-work impairment

ÅYou can try to demonstrate impairment another way OR

ÅYou can act when you have other evidence the individual has 
violated your drug-free workplace policies
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What About Safety-Sensitive Jobs?

ÅUnless the job is subject to federal law or regulation, or the 
employer would lose a contract, there are NO exceptions for safety-
sensitive roles.



© Littler Mendelson, P.C  |  2023 Proprietary and Confidential 17

What About Safety-Sensitive Roles?

ÅNo exceptions: we mean it! 

Åά¢ƘŜǊŜ ƛǎ ƴƻǘƘƛƴƎ ƛƴ ǘƘŜ 
CREAMM Act to suggest the 
[employment protection 
provision of the statute] does 
ƴƻǘ ŀǇǇƭȅ ǘƻ ƭŀǿ ŜƴŦƻǊŎŜƳŜƴǘΦέ
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Impairment, 
Performance, and 
Drug Testing for 
Marijuana Under 

NJCREAMMA
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Drug Testing After NJCREAMMA

19

The New Jersey law does state that drug testing is permitted:

Å upon suspicion of cannabis use, while the employee is engaged in work; 
or

Å When you have observable signs of intoxication related to cannabis use; 
or 

Å Following a work-related accident; or 

Å At random; or

Å When scheduled; or

Å Pre-hire
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Drug Testing After NJCREAMMA

20

BUT

Employers can take adverse action only if the employee is 
impaired by marijuana at work

SO

Why test on a pre-hire, random or scheduled basis? 
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Drug Testing After NJCREAMMA

21

! ŘǊǳƎ ǘŜǎǘ Ƴǳǎǘ ƛƴŎƭǳŘŜ άǎŎƛŜƴǘƛŦƛŎŀƭƭȅ ǊŜƭƛŀōƭŜ 
objective testing methods and procedures, such as 

blood, urine or saliva anda physical evaluation in order 
ǘƻ ŘŜǘŜǊƳƛƴŜ ŀƴ ŜƳǇƭƻȅŜŜΩǎ ǎǘŀǘŜ ƻŦ ƛƳǇŀƛǊƳŜƴǘΦέ 
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Drug Testing After NJCREAMMA

22

ά¢ƘŜ ǇƘȅǎƛŎŀƭ ŜǾŀƭǳŀǘƛƻƴ ǎƘŀƭƭ ōŜ ŎƻƴŘǳŎǘŜŘ ōȅ ŀƴ 
individual with the necessary certification to opine on the 
ŜƳǇƭƻȅŜŜΩǎ ǎǘŀǘŜ ƻŦ ƛƳǇŀƛǊƳŜƴǘΣ ƻǊ ƭŀŎƪ ǘƘŜǊŜƻŦέ ŀǎ ŀ ǊŜǎǳƭǘ 

of marijuana use.

The employer may use the results of the drug test when 
determining the appropriate employment action 

concerning the employee, including, but not limited to 
dismissal, suspension, demotion, or other disciplinary 

action. 
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Marijuana Testing

23

That sounds good!  

Tell me more about this physical examination, with the 
human impairment detector-expert. Who can make these 

determinations? 
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Drug Testing After NJCREAMMA

24

ά¢ƘŜ ŎƻƳƳƛǎǎƛƻƴΣ ƛƴ Ŏƻƴǎǳƭǘŀǘƛƻƴ ǿƛǘƘ ǘƘŜ tƻƭƛŎŜ 
¢ǊŀƛƴƛƴƎ /ƻƳƳƛǎǎƛƻƴΧ ǎƘŀƭƭ ǇǊŜǎŎǊƛōŜ ǎǘŀƴŘŀǊŘǎ ƛƴ 
regulation for a Workplace Impairment Recognition 
9ȄǇŜǊǘ ŎŜǊǘƛŦƛŎŀǘƛƻƴΧ ōŀǎŜŘ ƻƴ ŜŘǳŎŀǘƛƻƴ ŀƴŘ ǘǊŀƛƴƛƴƎ 
ƛƴ ŘŜǘŜŎǘƛƴƎ ŀƴŘ ƛŘŜƴǘƛŦȅƛƴƎ ŀƴ ŜƳǇƭƻȅŜŜΩǎ ǳǎŀƎŜ ƻŦ ƻǊ 
impairment from a cannabis item or other intoxicating 

substance, and for assisting in the investigation of 
ǿƻǊƪǇƭŀŎŜ ŀŎŎƛŘŜƴǘǎέ
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Drug Testing After NJCREAMMA

25

.ǳǘΧ ǘƘŜ bŜǿ WŜǊǎŜȅ /ŀƴƴŀōƛǎ /ƻƳƳƛǎǎƛƻƴ Ƙŀǎ ȅŜǘ ǘƻ 
develop training or guidance on how to qualify as a 

Workplace Impairment Recognition Expert 

Instead, the Commission has indicated that employers may 
make impairment determinations without the use of a 

ά²Lw9έ
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Drug Testing After NJCREAMMA

26

άώ!ϐƴ ŜƳǇƭƻȅŜŜ ǎƘŀƭƭ ƴƻǘ ōŜ ǎǳōƧŜŎǘ ǘƻ ŀƴȅ ŀŘǾŜǊǎŜ ŀŎǘƛƻƴ ōȅ 
an employer solely due to the presence of cannabinoid 
ƳŜǘŀōƻƭƛǘŜǎ ƛƴ ǘƘŜ ŜƳǇƭƻȅŜŜΩǎ ōƻŘƛƭȅ ŦƭǳƛŘ ŦǊƻƳ ŜƴƎŀƎƛƴƎ ƛƴ 

ŎƻƴŘǳŎǘ ǇŜǊƳƛǘǘŜŘέ ōȅ ǘƘŜ ƭŜƎƛǎƭŀǘǳǊŜ
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Drug Testing After NJCREAMMA

27

{ƻΧ

Do your best to document impairment (probably the same 
ƻōǎŜǊǾŀǘƛƻƴǎ ȅƻǳΩŘ ǳǎŜ ǘƻ ƳŀƪŜ ŀ ǊŜŀǎƻƴŀōƭŜ ǎǳǎǇƛŎƛƻƴ 

determination)

And

Ask your test providers for tests that can measure active THC 
molecules, rather than metabolites!
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Should Our Testing Policy Change?

28

ÅAlthough OK to conduct pre-hire marijuana tests, you cannot act 
on the results. 

ÅAlthough OK to conduct random marijuana tests, difficult to act on 
the results.  

ÅOral fluids and blood tests may aid in demonstrating current 
impairment

Å5ƻƴΩǘ ǘŜǎǘ ƛŦ ȅƻǳ ŦƛƴŘ ǎƻƳŜƻƴŜ ƛƴ ǇƻǎǎŜǎǎƛƻƴ ƻŦ ƳŀǊƛƧǳŀƴŀ ƻǊ 
marijuana products at work
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Recreational Marijuana Legal Status by Jurisdiction
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Recreational Marijuana Employment Protections by Jurisdiction
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Legal Protections for Workers Using Marijuana Recreationally

Connecticut

Å Off-work marijuana use is not a 
reason for discipline unless 
employer has a policy prohibiting it 
OR

Safety-sensitive industry OR

Safety-sensitive role

Nevada

Å No pre-hire marijuana testing 
unless role is safety-sensitive

Illinois, Maine

Å Cannot refuse to hire simply because the applicant 
says they have used marijuana as permitted by law. 

Å If they test positive, however, you may decline to hire

New York, Rhode Island

Å Off-work use of marijuana protected.  No adverse 
action  unless worker uses, possesses, or comes to 
work impaired, or individual works in a position that 
requires testing, such as public safety
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States that Prohibit Adverse Action for Safety-Sensitive Worker Off-
Work Recreational Marijuana Use
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States that Prohibit Adverse Action for Law Enforcement Worker Off-
Work Recreational Marijuana Use
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Updating Your 
Policy & Procedures


